9/7/2024

,ﬁ'.';'

A;“
>

WMACSA

Chevron Ruling Impact on EHS

Panelists: Adele L. Abrams, Esq., ASP, CMSP and Richard Fairfax
Moderator: Bruce Donato

SEPTEMBER 2024

Agenda

8:00 -8:15 | Arrival and Food

8:15 -8:25 | Attendee Introductions
8:25-8:30 | Treasurer's Report
8:30-8:40 |Board Member Update & By-Law Vote
8:40-8:45 |HostTime

8:45 - 8:50 | Sponsor Time

8:50 - 9:55 | Panel Introduction and Discussion
9:55 - 10:00 | Member Raffle

10:00 Adjourn
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Washington
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Attendee Introductions

Washington
Metropolitan Area

WMACSA

Treasurer’'s Report

EDDIE
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Washington
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Board Member Update

2024-2025 Board of Directors

Ryan Radomski | President

Alex Rodas | Vice President

Jose Valdizan | Secretary

Eddie Arthur | Treasurer

John Pilkinton | Chief Technology Officer

Brendan Esch | Chief Technology Officer (effective Oct. 1)
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Updated By-Laws Member Vote

Washington

SCAN HERE
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WMACSA

TO REGISTER OR SPONSOR

ASSP NOVA & WMACSA Charity Golf
Tournament
SEPTEMBER 26

WE STILL HAVE ROOM FOR SPONSORS OF
BEVERAGE CARTS, HOLES, AND LUNCH!
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Charles E. Davis, Il

Co-Owner and Vice President-
Operations-Risk Management

Fly & Form Concrete Structures, Atlanta, Georgia

ABC National HSE Committee

cdavis@flyandform.com
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MANAGE EXCELLENCE

Contact Us for a DEMO

Scott Wuestner
Founder and CEO

(703) 819-2258

scott.wuestner@centurioncms.com

www.centurioncms.com

Washington
Metropolitan Area

WMACSA

Panelist Introductions

MODERATOR: BRUCE DONATO | K&A FIRST AID & SAFETY




9/7/2024

Panelists

Adele L. Abrams | Law Offices of Adele Abrams, P.C.

Richard Fairfax | OSHA (Retired) / National Safety Council
Former Deputy Assistant Secretary

The Role of Executive . Role of Executive

Agencies Agencies:
Three Branches of » Part of the
Government: executive branch.

* Legislative: Makes laws.

. * Implement and
* Executive: Enforces

enforce laws

laws. passed by
« Judicial: Interprets
laws. Congress.
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What is (was) Chevron Deference?

» Congress and Executive Agencies were configured so that Congress could draft
statutes that were ambiguous, and agencies relied on Chevron deference because
it granted them a degree of autonomy and authority in interpreting the laws they
administer.

* Part of the executive branch.
* Implement and enforce laws passed by Congress.

» Agency Expertise - Agencies have specialized knowledge and expertise

* Agencies could adapt regulations to changing circumstances.

* Legislative processes may be too slow to keep pace with new developments.

«=«NSC

NETWORKS CONFIDENTIAL ©2022 National Safety Counci

Implications for Executive Agencies

* Increased Judicial Scrutiny:
* Courts to play a more active role in interpreting statutes.

* Reduced Agency Flexibility:
* Agencies may face challenges adapting regulations quickly.

* Potential Shiftin Power Dynamics:
* More legislative clarity required.
* Possible increase in litigation over agency decisions.
* Slower response to complex issues.
* Greater involvement of Congress in detailed policymaking.
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OSH Act Implications: Rulemaking

* Could lead to delays in future rulemaking as regulators
determine how to best support intended actions, as
Agencies like OSHA may face greater challenges to future
regulatory action.

* Could also lead to better long-term stability and
cohesiveness with other regulations, as Court may be
willing to consider whether Congress intended the OSH
Act to exist cohesively with other laws.

«=«NSC

NETWORKS CONFIDENTIAL ©2022 N ational Safety Council

OSH Act Implications: Citation
Characterization

 Willful citations

* Intentional disregard
* Plain indifference

* Repeat citations
» 5year look back period instead of 3 years?
» Corporate-wide and nationwide reach?
* What is a substantially similar violation?
:NSC

NETWORKs  CONrDENTAL
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OSH Act Implications:

Enforcement Policies . Severe Violator

» Instance-By-Instance Enforcement Program

(IBI) Citations Sister facility

« Egregious (willful) inspections
cases SVEP log

« 2023 policy change publication

allowing IBI citatioy

i . X Press releases
for serious violat

«=«NSC

NETWORKS CONFIDENTIAL ©2022 National Safety Council

OSH Act

NOTE: OSH Act does not define
unit of prosecution, except
Failure to Abate which allows
penalties on a per-day basis

«=sNSC

NETWORKS CONFIDENTIAL ©2022 National Safety Council
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OSH Act Implications:
The General Duty

C|ause * Section 5(a)(1) requires
employers to furnish place of
« Section 5(a)(2) requires employment free from
employers to comply with safety recognized hazards likely to
and health standards. cause death or serious injury.
* Does OSHA have power to _ This dutv |
y is clearly set forth
draft standards? in the OSH Act.
» Standards subject to :
challenge without Chevron - Will OSHA use GDC to
deference. replace challenged

standards?

«=:NSC

NETWORKS

OSH Act Implications:
Enforcement Programs and Guidance

* Inspection types
* Complaint
* Serious Incident
 National, Regional, and Local Emphasis Programs

 Follow-up

* LOTO and other Directives interpreting standards
* Letters of Interpretation
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How do you see Loper Bright
changing citations?

Compliance Reports
Challenging of Citations
Resources of the Courts
Resolving of Cases
Interpretation of Standards

17
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What do you think the affect on
the following will be?

Injury Rates
Fatalities

OSHA Recordables
Worker’'s Compensation

How do you see Loper Bright
affecting worker injuries from
the following perspectives?

Bottom Line and Business is Top Priority
Safety Conscious Company

18
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How do you see Loper Bright affecting
the effectiveness of EHS
professionals?

What should EHS professionals be
doing in response to Loper Bright?

19
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OPEN QUESTION SESSION

Washington
Metropolitan Area

WMACSA

Member Raffle

EDDIE
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Washington
Metropolitan Area

October Meeting Preview

DRUGS IN CONSTRUCTION AND OPTIONAL NARCAN
TRAINING

Washington

Metropolitan Area

WMACSA

THANK YOU FOR SUPPORTING
WMACSA!

DRIVE SAFE

21
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